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1251L. O6F
HOUSE SUBSTI TUTE
FOR
HOUSE COMM TTEE SUBSTI TUTE
FOR
HOUSE BI LL NO 321
AN ACT
To repeal sections 286.020, 287.020, 287.067,
287.120, 287.210, 287.390, 287.610, 287.690,
287.715, and 287.800, RSMb, and to enact in

lieu thereof eleven new sections relating to
wor kers' conpensation | aw

OO WN

BE | T ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF M SSCOURI,
AS FOLLONG

Section A. Sections 286.020, 287.020, 287.067, 287.120,
287.210, 287.390, 287.610, 287.690, 287.715, and 287.800, RSM,
are repeal ed and el even new sections enacted in |ieu thereof, to
be known as sections 286. 020, 287.020, 287.067, 287.120, 287.210,
287. 390, 287.610, 287.690, 287.715, 287.800, and 287.803, to read
as foll ows:

286.020. The termof office of each menber of the
conmm ssi on shall be six years except that when first constituted
one nmenber shall be appointed for two years, one for four years
and one for six years, and thereafter all vacancies shall be
filled as they occur. The ternms of office of the first nmenbers
of the comm ssion shall begin on the date of their appoi ntnent

whi ch shall be within thirty days after the effective date of

1
EXPLANATI ON- Matter encl osed in bol d-faced brackets [thus] in the
above bill is not enacted and is intended to be onitted fromthe | aw

Matter in boldface type in the above law is proposed |anguage.



o o~ WD

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

this chapter. Any nenber appointed to fill a vacancy occurring
prior to the expiration of the termfor which the nenber's
predecessor was appoi nted, shall be appointed by the governor, by
and with the advice and consent of the senate, for the remainder

of such term Every conmmi ssi on nenber appointed to serve, either

as a pernanent, an acting, a tenporary, an interim or as a

| eqi sl ative recess appointnent, shall appear for confirmation

before the senate within thirty days after the senate next

convenes for reqular session. Any nenber appointed or serving

the | abor and industrial relations conm ssion wthout senate

confirmation after said tine period shall imediately resign from

the conm ssion and shall not be reappointed to the sane office or

position in accordance with section 51 of article IV of the

M ssouri Constitution. The governor may renove any nenber of the

conmm ssion, after notice and hearing, for gross inefficiency,

mental or physical incapacity, neglect of duties, nalfeasance,

m sf easance or nonfeasance in office, inconpetence or for any

of fense involving noral turpitude or oppression in office.
287.020. 1. The word "enpl oyee" as used in this chapter

shall be construed to nmean every person in the service of any

enpl oyer, as defined in this chapter, under any contract of hire,

express or inplied, oral or witten, or under any appointnment or

el ection, including executive officers of corporations. Any

reference to any enpl oyee who has been injured shall, when the

enpl oyee is dead, also include his dependents, and other persons
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t o whom conpensati on may be payable. The word "enpl oyee" shal
also include all mnors who work for an enpl oyer, whether or not
such mnors are enployed in violation of law, and all such mnors
are hereby made of full age for all purposes under, in connection
with, or arising out of this chapter. The word "enpl oyee" shal
not include an individual who is the owner and operator of a
notor vehicle which is | eased or contracted with a driver to a
for-hire common or contract notor vehicle carrier operating
within a conmmercial zone as defined in section 390.020 or
390. 041, RSMo, or operating under a certificate issued by the
notor carrier and railroad safety division of the departnent of
econonm ¢ devel opnent or by the interstate commerce conm ssion.

2. The word "accident"” as used in this chapter shall[
unless a different nmeaning is clearly indicated by the context,]

be construed to nean an unexpected traumatic event or unusual

strain identifiable by tine and place of occurrence [or

unforeseen identifiable event or series of events happening
suddenly and violently, wth or without human fault, and]

producing at the tinme objective synptons of an injury, caused by

a specific event during a single work shift. [An injury is

conpensable if it is clearly work related. An injury is clearly
work related if work was a substantial factor in the cause of the
resulting nmedical condition or disability. An injury is not
conpensabl e nerely because work was a triggering or precipitating

factor. ]
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3. (1) In this chapter the term"injury" is hereby defined
to be an injury which has arisen out of and in the course of
enpl oynent. The injury nust be incidental to and not i ndependent

of the relation of enployer and enployee. An injury by accident

is conpensable only if the accident was the doninant factor in

causi ng the nental or physical condition or disability.

Ordinary, gradual deterioration or progressive degeneration of

t he body caused by aging or by the normal activities of day-to-
day living shall not be conpensabl e[, except where the
deterioration or degeneration follows as an incident of
enpl oynent ] .

(2) An injury shall be deened to arise out of and in the
course of the enploynment only if:

(a) It is reasonably apparent, upon consideration of al
the circunstances, that the [enploynent] accident is [a

substantial] the dom nant factor in causing the injury; and

(b) [It can be seen to have followed as a natural incident
of the work; and

(c) It can be fairly traced to the enpl oynent as a
proxi mat e cause; and

(d)] It does not cone froma hazard or risk unrelated to
t he enpl oynent to which workers woul d have been equal ly exposed
outside of and unrelated to the enploynent in norma
nonenpl oynent |ife;

(3) This chapter shall not apply to personal health
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conditions of an enpl oyee which mani fest thenselves in the

enpl oynent in which the accident is not the doninant factor in

the resulting need for nedical treatnent.

(4) An injury resulting directly or indirectly from

i di opathic causes is not conpensabl e.

(5) "Doninant factor" shall nean the accident is the

prevailing factor in relation to any other factors contributing

to the resulting nedical condition or disability.

(6) A cardiovascular, pulnpbnary, respiratory, or other

di sease, or cerebrovascul ar accident or nyocardial infarction

suffered by a worker is an injury only if the accident is the

dom nant factor in causing the resulting nedical condition or

disability.

(7) The enmpl oyee shall not be entitled to recover for the

aggravation of a preexisting condition, except to the extent that

the work-related injury causes increased permanent disability.

Any award of conpensation shall be reduced by the anpunt of

permanent partial disability determ ned to be preexisting di sease

or condition to cause or prolong disability or need for

treatnent, the resultant condition is conpensable only to the

extent that the conpensable injury is and remai ns the doni nant

cause of the disability or need for treatnent.

(8) The ternms "injury" and "personal injuries" shall nmean
vi ol ence to the physical structure of the body and to the

personal property which is used to make up the physical structure
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of the body, such as artificial dentures, artificial |inbs, glass
eyes, eyegl asses, and other prostheses which are placed in or on
the body to replace the physical structure and such di sease or
infection as naturally results therefrom These terns shall in
no case except as specifically provided in this chapter be
construed to include occupational disease in any form nor shal

t hey be construed to include any contagi ous or infectious disease
contracted during the course of the enploynment, nor shall they

i nclude death due to natural causes occurring while the worker is
at wor k.

[4.] (9) "Death" when nentioned as a basis for the right to
conpensati on nmeans only death resulting from such viol ence and
its resultant effects occurring within three hundred weeks after
t he accident; except that in cases of occupational disease, the
[imtation of three hundred weeks shall not be applicable.

[5.] 4. Wthout otherw se affecting either the meaning or
interpretation of the abridged clause, "personal injuries arising
out of and in the course of such enploynent”, it is hereby
decl ared not to cover workers except while engaged in or about
the prem ses where their duties are being perforned, or where
their services require their presence as a part of such service.

[6.] 5. A person who is enployed by the same enpl oyer for
nore than five and one-half consecutive work days shall for the
pur pose of this chapter be considered an "enpl oyee".

[7.] 6. The term"total disability" as used in this chapter



o o~ WD

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

shall nmean inability to return to any enploynent and not nerely
mean inability to return to the enploynent in which the enpl oyee
was engaged at the time of the accident.

[8.] 7. As used in this chapter and all acts anendatory
t hereof, the term "comm ssion" shall hereafter be construed as
meani ng and referring exclusively to the |abor and industri al
relati ons comm ssion of Mssouri, and the term"director"” shal
hereafter be construed as neaning the director of the departnent
of insurance of the state of Mssouri or such agency of
governnment as shall exercise the powers and duties now conferred
and i nposed upon the departnent of insurance of the state of
M ssouri .

[9.] 8. The term"division" as used in this chapter neans
the division of workers' conpensation of the departnent of |abor
and industrial relations of the state of M ssouri.

[10.] 9. For the purposes of this chapter, the term"mnor"
means a person who has not attained the age of eighteen years;
except that, for the purpose of conputing the conpensation
provided for in this chapter, the provisions of section 287.250
shal | control

287.067. 1. In this chapter the term "occupationa
di sease" is hereby defined to nean, unless a different neaning is
clearly indicated by the context, an identifiable disease arising
with or without human fault out of and in the course of the

enploynment. Odinary diseases of |life to which the general
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public is exposed outside of the enploynent shall not be
conpensabl e, except where the diseases follow as an incident of
an occupational disease as defined in this section. The disease
need not to have been foreseen or expected but after its
contraction it nust appear to have had its origin in a risk
connected wth the enploynent and to have flowed fromthat source
as a rational consequence.

2.  An occupational disease is conpensable only if [it is
clearly work related and neets the requirenments of an injury
whi ch i s conpensabl e as provided in subsections 2 and 3 of
section 287.020. An occupational disease is not conpensable

nmerely because work was a triggering or precipitating factor] the

occupati onal exposure was the dom nant factor in causing the

resulting nmedical condition or disability. Odinary, gradual

deterioration or progressive degeneration of the body caused by

aging or by the normal activities of day-to-day living shall not

be compensable. "Dom nant factor" shall nean the occupati onal

exposure is the prevailing factor in relation to any other

factors contributing to the resulting nedical condition or

disability.

3. "Loss of hearing due to industrial noise" is recognized
as an occupational disease for purposes of this chapter and is
hereby defined to be a |l oss of hearing in one or both ears due to
prol onged exposure to harnful noise in enploynent. "Harnfu

noi se" neans sound capabl e of produci ng occupati onal deaf ness.
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4. "Radiation disability" is recognized as an occupati onal
di sease for purposes of this chapter and is hereby defined to be
that disability due to radi oactive properties or substances or to
Roentgen rays (X rays) or exposure to ionizing radiation caused
by any process involving the use of or direct contact with radi um
or radioactive properties or substances or the use of or direct
exposure to Roentgen rays (X rays) or ionizing radiation.

5. Disease of the lungs or respiratory tract, hypotension,
hypertensi on, or disease of the heart or cardi ovascul ar system
i ncl udi ng carci noma, may be recogni zed as occupati onal di seases
for the purposes of this chapter and are defined to be disability
due to exposure to snoke, gases, carcinogens, inadequate oxygen,
or psychol ogical stress of firefighters of a paid fire departnment
if a direct causal relationship is established.

6. Any enployee who is exposed to and contracts any
cont agi ous or conmuni cabl e di sease arising out of and in the
course of his or her enploynent shall be eligible for benefits
under this chapter as an occupational disease.

7. Wth regard to occupational disease due to repetitive
notion, if the exposure to the repetitive notion which is found
to be the cause of the injury is for a period of less than three
nmont hs and t he evi dence denonstrates that the exposure to the

repetitive notion with a prior enployer was the [substanti al

contributing] domnant factor [to] in causing the injury, the

prior enployer shall be liable for such occupational disease.
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287.120. 1. Every enployer subject to the provisions of
this chapter shall be liable, irrespective of negligence, to

furni sh conpensati on [under the provisions of] pursuant to this

chapter for personal injury or death of the enpl oyee by acci dent

arising out of and in the course of [his] the enployee's

enpl oynment, and shall be released fromall other liability

t her ef or what soever, whether to the enpl oyee or any other person.
The term "accident” as used in this section shall include, but
not be limted to, injury or death of the enpl oyee caused by the
unprovoked vi ol ence or assault against the enpl oyee by any
person.

2. The rights and renedi es herein granted to an enpl oyee
shal |l exclude all other rights and renedi es of the enployee, his
wi fe, her husband, parents, personal representatives, dependents,
heirs or next kin, at common | aw or otherw se, on account of such
accidental injury or death, except such rights and renedi es as
are not provided for by this chapter.

3. No conmpensation shall be allowed [under] pursuant to

this chapter for the injury or death due to the enpl oyee's
intentional self-inflicted injury, but the burden of proof of
intentional self-inflicted injury shall be on the enployer or the
person contesting the claimfor allowance.

4. \Were the injury is caused by the failure of the
enpl oyer to conply with any statute in this state or any | awfu

order of the division or the comm ssion, the conpensation and

10



o o~ WD

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

deat h benefit provided [for under] pursuant to this chapter shal

be increased fifteen percent.

5. Were the injury is caused by the wllful failure of the
enpl oyee to use safety devices where provided by the enpl oyer, or
fromthe enployee's failure to obey any reasonable rul e adopted
by the enployer for the safety of enpl oyees, which rule has been
kept posted in a conspicuous place on the enployer's prem ses,

t he conpensation and death benefit provided for herein shall be
reduced fifteen percent; provided, that it is shown that the
enpl oyee had actual know edge of the rule so adopted by the

enpl oyer; and provided, further, that the enployer had, prior to
the injury, made a diligent effort to cause his or her enpl oyees
to use the safety device or devices and to obey or follow the
rule so adopted for the safety of the enpl oyees.

6. (1) Were the enployee fails to obey any rule or policy

adopted by the enployer relating to a drug-free workpl ace or the

use of al cohol or nonprescribed controlled drugs in the

wor kpl ace, which rule or policy has been kept posted in a

conspi cuous place on the enployer's prem ses, the conpensation
and death benefit provided for herein shall be reduced [fifteen]
fifty percent if the injury was sustained in conjunction with the
use of al cohol or nonprescribed controlled drugs; provided[, that
it is shown that the enpl oyee had actual know edge of the rules
or policy so adopted by the enpl oyer and, provided further] that

t he enpl oyer had, prior to the injury, made a diligent effort to

11
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rule or policy adopted by the enpl oyer.

(2) If, however, the use of alcohol or nonprescribed
controlled drugs in violation of the enployer's rule or policy
whi ch is posted and publicized as set forth in subdivision (1)
the proxi mate cause of the injury, then the benefits or

conpensati on ot herw se payable [under] pursuant to this chapter

for death or disability shall be forfeited. The forfeiture of

benefits or conpensation shall not apply when:

(a) The enployer has actual know edge of the enployee' s use

of the al cohol or nonprescribed controlled drugs and in the face
thereof fails to take any recuperative or disciplinary action;
(b) As part of the enployee's enploynent, he or she is

aut horized or ordered by the enployer to use such al cohol or

nonprescri bed control | ed drugs.

The voluntary use of alcohol to the percentage of bl ood al cohol

sufficient under Mssouri law to constitute |legal intoxication

shall be conclusively presuned to nean the voluntary use of

al cohol under such circunstances is the proximate cause of the

injury.
7. \Were the enployee's participation in a voluntary
recreational activity or programis the proximte cause of the

injury, benefits or conpensation otherw se payabl e [under]

pursuant to this chapter for death or disability shall be

12
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forfeited regardl ess that the enployer may have pronoted,
sponsored or supported the recreational activity or program
expressly or inpliedly, in whole or in part. The forfeiture of
benefits or conpensation shall not apply when:

(a) The enployee was directly ordered by the enployer to
participate in such recreational activity or program

(b) The enpl oyee was paid wages or travel expenses while
participating in such recreational activity or program or

(c) The injury fromsuch recreational activity or program
occurs on the enployer's prem ses due to an unsafe condition and
t he enpl oyer had actual know edge of the enployee's participation
in the recreational activity or program and of the unsafe
condition of the prem ses and failed to either curtail the
recreational activity or programor cure the unsafe condition.

8. Mental injury resulting fromwork related stress does
not arise out of and in the course of the enploynent, unless it
is denonstrated that the stress is work related and was
extraordi nary and unusual. The anmount of work stress shall be
nmeasured by objective standards and actual events.

9. Anental injury is not considered to arise out of and in
the course of the enploynent if it resulted fromany disciplinary
action, work evaluation, job transfer, |ayoff, denotion,
termnation or any simlar action taken in good faith by the
enpl oyer.

10. The ability of a firefighter to receive benefits for

13
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psychol ogi cal stress [under] pursuant to section 287.067 shal
not be di m nished by the provisions of subsections 8 and 9 of
this section.

287.210. 1. After an enployee has received an injury he or
she shall fromtinme to tinme thereafter during disability submt

to reasonabl e nedi cal exam nation at the request of the enployer,

his or her insurer, the state if there is a second injury claim

the comm ssion, the division or an adm nistrative | aw judge, the
time and place of which shall be fixed with due regard to the
conveni ence of the enployee and his or her physical condition and
ability to attend. The enployee may have his or her own

physi cian present, and if the enpl oyee refuses to submt to the
exam nation, or in any way obstructs it, his or her right to
conpensation shall be forfeited during such period unless in the
opi nion of the comm ssion the circunstances justify the refusal

or obstruction.

2. The comm ssion, the division or adm nistrative | aw judge
shal |, when deened necessary, appoint a duly qualified inpartial
physician to exam ne the injured enpl oyee, and any physician so
chosen, if he or she accepts the appointnent, shall pronptly nake
t he exam nation requested and nake a conpl ete nedical report to
the comm ssion or the division in such duplication as to provide
all parties wth copies thereof. The physician's fee shall be
fair and reasonable, as provided in subsection 3 of section

287.140, and the fee and other reasonable costs of the inpartial

14
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exam nation may be paid as other costs under this chapter. |If
all the parties shall have had reasonabl e access thereto, the
report of the physician shall be adm ssible in evidence.

3. The testinony of any physician who treated or exam ned
the injured enpl oyee shall be adm ssible in evidence in any
proceedi ngs for conpensation under this chapter, but only if the
medi cal report of the physician has been made avail able to al
parties as in this section provided. |nmrediately upon receipt of
notice fromthe division or the comm ssion setting a date for
hearing of a case in which the nature and extent of an enpl oyee's
disability is to be determ ned, the parties or their attorneys
shal | arrange, w thout charge or costs, each to the other, for an
exchange of all nedical reports, including those nade both by
treating and exam ni ng physician or physicians, to the end that
the parties may be commonly informed of all nedical findings and
opi nions. The exchange of nedical reports shall be nmade at | east
seven days before the date set for the hearing and failure of any
party to conply may be grounds for asking for and receiving a
conti nuance, upon proper showi ng by the party to whomthe nedical
reports were not furnished. |If any party fails or refuses to
furni sh the opposing party with the nedical report of the
treating or exam ning physician at |east seven days before such
physi cian's deposition or personal testinony at the hearing, as
in this section provided, upon the objection of the party who was

not provided with the nedical report, the physician shall not be

15
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permtted to testify at that hearing or by nedical deposition.

4. Upon request, an adm nistrative | aw judge, the division,
or the comm ssion shall be provided with a copy of any nedical
report.

5. As used in this chapter the ternms "physician's report"”
and "nedi cal report” mean the report of any physician made on any
printed form authorized by the division or the conm ssion or any
conplete medical report. As used in this chapter the term
"conpl ete nmedical report” nmeans the report of a physician giving
the physician's qualifications and the patient's history,
conplaints, details of the findings of any and all | aboratory,
X-ray and all other technical exam nations, diagnosis, prognosis,
nature of disability, if any, and an estimate of the percentage
of permanent partial disability, if any. An elenent or elenents
of a conplete nedical report may be net by the physician's
records.

6. Upon the request of a party, the physician or physicians
who treated or are treating the injured enpl oyee shall be
required to furnish to the parties a rating and conpl ete nedi cal
report on the injured enployee, at the expense of the party
sel ecting the physician, along wwth a conplete copy of the
physician's clinical record including copies of any records and
reports received fromother health care providers.

7. The testinony of a treating or exam ning physician my

be submtted in evidence on the issues in controversy by a

16
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conpl ete nmedi cal report and shall be adm ssible w thout other

f oundati onal evi dence subject to conpliance with the follow ng
procedures. The party intending to submt a conplete nedica
report in evidence shall give notice at |east sixty days prior to
the hearing to all parties and shall provide reasonable
opportunity to all parties to obtain cross-exam nation testinony
of the physician by deposition. The notice shall include a copy
of the report and all the clinical and treatnent records of the
physi ci an i ncluding copies of all records and reports received by
t he physician fromother health care providers. The party
offering the report must nake the physician available for
cross-exam nation testinony by deposition not |ater than seven
days before the matter is set for hearing, and each
cross-exam ner shall conpensate the physician for the portion of
testinony obtained in an anpbunt not to exceed a rate of
reasonabl e conpensation taking into consideration the specialty
practiced by the physician. Cross-exam nation testinony shal

not bind the cross-exam ning party. Any testinony obtained by
the offering party shall be at that party's expense on a
proportional basis, including the deposition fee of the
physi ci an. Upon request of any party, the party offering a
conpl ete nmedi cal report in evidence nust al so nmake avail abl e
copies of X rays or other diagnostic studies obtained by or
relied upon by the physician. Wthin ten working days after

recei pt of such notice a party shall dispute whether a report

17
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neets the requirements of a conplete nedical report by providing
witten objections to the offering party stating the grounds for
the dispute, and at the request of any party, the adm nistrative
| aw j udge shall rule upon such objections upon pretrial hearing
whet her the report neets the requirenents of a conplete nedica
report and upon the adm ssibility of the report or portions
thereof. [If no objections are filed the report is adm ssible,
and any objections thereto are deened wai ved. Nothing herein
shall prevent the parties fromagreeing to admt nedical reports
or records by consent. [The provisions of this subsection shal
not apply to clains against the second injury fund.]

8. Certified copies of the proceedi ngs before any coroner
hol di ng an i nquest over the body of any enpl oyee receiving an
injury in the course of his enploynment resulting in death shal
be adm ssible in evidence in any proceedi ngs for conpensation
under this chapter, and it shall be the duty of the coroner to
give notice of the inquest to the enployer and the dependents of
t he deceased enpl oyee, who shall have the right to cross-exam ne
the w tness.

9. The division or the comm ssion may in its discretion in
extraordi nary cases order a postnortem exam nation and for that
pur pose may al so order a body exhuned.

287.390. 1. [Nothing in this chapter shall be construed as
preventing the] Parties to clains hereunder [fromentering] my

enter into voluntary agreenents in settlenent thereof, but no

18
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agreenent by an enployee or his or her dependents to waive his or
her rights under this chapter shall be valid, nor shall any
agreenent of settlenent or conprom se of any dispute or claimfor
conpensation under this chapter be valid until approved by an

adm ni strative |law judge or the conmm ssion, nor shall an

adm ni strative |law judge or the conm ssion approve any settl enent
which is not in accordance with the rights of the parties as
given in this chapter. No such agreenent shall be valid unless
made after seven days fromthe date of the injury or death. An

adm ni strative |l aw judge, associate |egal advisor, |eqgal advisor,

or the comm ssion shall approve an agreenent as valid and

enforceable unless the adnmnistrative | aw judge, associate | egal

advisor, legal advisor, or the conmm ssion makes a specific

finding of fact that the agreenent is nmanifestly unjust.

2. A conprom se settlenent approved by an admi nistrative
| aw judge or the conmm ssion during the enployee's lifetinme shal
extingui sh and bar all clains for conpensation for the enployee's
death if the settlenent conprom ses a dispute on any question or
i ssue other than the extent of disability or the rate of
conpensati on.

3. Notw thstanding the provisions of section 287.190, an
enpl oyee shall be afforded the option of receiving a conprom se
settlenment as a one-tinme |unp sum paynent. A conprom se
settl ement approved by an adm nistrative | aw judge or the

commi ssion shall indicate the manner of paynent chosen by the
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enpl oyee.

4. A mnor dependent, by parent or conservator, may
conprom se di sputes and may enter into a conproni se settl enent
agreenent, and upon approval by an adm nistrative |aw judge or
the comm ssion the settlenment agreenent shall have the sane force
and effect as though the m nor had been an adult. The paynent of
conpensati on by the enployer in accordance with the settl enent
agreenent shall discharge the enployer fromall further
obl i gati on.

287.610. 1. The division may, with the advice and consent

of the senate, appoint such nunber of adm nistrative | aw judges

as it may find necessary, but not exceeding twenty-five in nunber
begi nni ng January 1, 1999, with one additional appointnent

aut hori zed as of July 1, 2000, and one additional appoi ntnent

aut hori zed in each succeedi ng year thereafter until and including
t he year 2004, for a maxi mumof thirty authorized adm nistrative
| aw judges. Appropriations for any additional appointnment shal
be based upon necessity, neasured by the requirenents and needs
of each division office. Admnistrative |aw judges shall be duly
licensed | awyers under the laws of this state. Admnistrative

| aw j udges shall not practice |law or do | aw busi ness and shal
devote their whole time to the duties of their office. Beginning

July 1, 2004, the termof office of each adm nistrative | aw judge

shall be four vyears. The director of the division of workers

conpensation shall publish and maintain on the division's web
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site the appointnent dates or initial dates of services for al

adm nistrative law judges. As of July 1., 2004, the eight

admi ni strative |l aw judges nbst senior in service shall have a

termof one year expiring on June 30, 2005, the subsequent ei ght

admi ni strative |l aw judges nbst senior in service shall have a

termof two yvears expiring on June 30, 2006, the subsequent ei ght

admi ni strative |l aw judges nbpst senior in service shall have a

termof three years expiring on June 30, 2007, and the remaining

adnm ni strative law judges in office on July 1, 2004, shall have a

termof four vears expiring on June 30, 2008. Any administrative

| aw judge appointed to fill a vacancy occurring prior to the

expiration of the termfor which the nenber's predecessor was

appoi nted, shall be appointed with the advice and consent of the

senate for the remainder of such term Any nenber appointed

while the general assenbly is not in session nust appear for

confirmati on before the senate within thirty days after the

senate next convenes for reqular session or such appointnent is

rendered invalid. Administrative |aw judges may be eliqgible for

reappoi nt nent; however, for continuous service such person nust

be reconfirned by the senate prior to the expiration of the

original term Any admnistrative |aw judge may be di scharged or

renoved only by the governor pursuant to an eval uation and
recommendation by the adm nistrative | aw judge review commttee,
hereinafter referred to as "the commttee", of the judge's

conduct, performance and productivity.
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2. The division shall require and perform annual
eval uations of an admnistrative |aw judge, associate
adm ni strative |aw judge and | egal advisor's conduct, performance
and productivity based upon witten standards established by
rule. The division, by rule, shall establish the witten
standards on or before January 1, 1999.

(1) After an evaluation by the division, any admnistrative
| aw j udge, associate adm nistrative |aw judge or |egal advisor
who has received an unsatisfactory evaluation in any of the three
categori es of conduct, performance or productivity, nmay appeal
t he evaluation to the commttee.

(2) The division director shall refer an unsatisfactory
eval uation of any admnistrative | aw judge, associate
adm ni strative |law judge or legal advisor to the commttee.

(3) Wen a witten, signed conplaint is made agai nst an
adm ni strative |aw judge, associate adm nistrative |aw judge or
| egal advisor, it shall be referred to the director of the
division for a determnation of nerit. Wen the director finds
the conplaint has merit, it shall be referred to the commttee
for investigation and review

3. The adm nistrative | aw judge review commttee shall be
conposed of one adm nistrative | aw judge, who shall act as a peer
judge on the commttee and shall be domciled in a division
of fice other than that of the judge being reviewed, one enpl oyee

representative and one enpl oyer representative, neither of whom
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shal | have any direct or indirect enploynent or financial
connection wth a workers' conpensation insurance conpany, clains
adj ust rent conpany, health care provider nor be a practicing

wor kers' conpensation attorney. The enpl oyee representative and
enpl oyer representative shall have a working know edge of

wor kers' conpensation. The enpl oyee and enpl oyer representative
shal |l serve for four-year staggered terns and they shall be

appoi nted by the governor. The initial enployee representative
shal |l be appointed for a two-year term The administrative | aw

j udge who acts as a peer judge shall be appointed by the chairmn
of the labor and industrial relations comm ssion and shall not
serve on any two consecutive reviews conducted by the commttee.
Chai rmanship of the commttee shall rotate between the enpl oyee
representative and the enpl oyer representative every other year.
Staffing for the adm nistrative review conmttee shall be

provi ded, as needed, by the director of the departnent of |abor
and industrial relations and shall be funded fromthe workers'
conpensation fund. The commttee shall conduct a hearing as part
of any review of a referral or appeal nade according to
subsection 2 of this section.

4. The conmttee shall determine within thirty days whet her
an investigation shall be conducted for a referral made pursuant
to subdivision (3) of subsection 2 of this section. The
commttee shall make a final referral to the governor pursuant to

subsection 1 of this section within two hundred seventy days of
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the receipt of a referral or appeal.

5. The adm nistrative | aw judges appoi nted by the division
shall only have jurisdiction to hear and determ ne clai ns upon
original hearing and shall have no jurisdiction upon any review
hearing, either in the way of an appeal from an original hearing
or by way of reopening any prior award, except to correct a
clerical error in an award or settlenent if the correction is
made by the adm nistrative |aw judge within twenty days of the
original award or settlenent. The labor and industrial relations
conmm ssion may remand any deci sion of an adm nistrative | aw judge
for a nore conplete finding of facts. The conm ssion may al so
correct a clerical error in awards or settlements within thirty
days of its final award. Wth respect to original hearings, the
adm ni strative | aw judges shall have such jurisdiction and powers
as are vested in the division of workers' conpensation under
ot her sections of this chapter, and wherever in this chapter the
word "conm ssion", "comm ssioners” or "division" is used in
respect to any original hearing, those terns shall nean the
adm ni strative | aw judges appoi nted under this section. Wen a
hearing is necessary upon any claim the division shall assign an
adm ni strative |law judge to such hearing. Any admnistrative |aw
j udge shall have power to approve contracts of settlenent, as
provi ded by section 287.390, between the parties to any
conpensation claimor dispute under this chapter pending before

t he division of workers' conmpensation. Any award by an
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adm ni strative |aw judge upon an original hearing shall have the
same force and effect, shall be enforceable in the sane manner as
provi ded el sewhere in this chapter for awards by the | abor and

i ndustrial relations comm ssion, and shall be subject to review
as provided by section 287.480.

6. Any of the adm nistrative |aw judges enpl oyed pursuant
to this section nmay be assigned on a tenporary basis to the
branch offices as necessary in order to ensure the proper
adm nistration of this chapter

7. Al admnistrative |law judges and | egal advisors shal
be required to participate in, on a continuing basis, specific
training that shall pertain to those el enents of know edge and
procedure necessary for the efficient and conpetent perfornmance
of the adm nistrative |aw judges' and |egal advisors' required
duties and responsibilities. Such training requirenments shall be
est abl i shed by the division subject to appropriations and shal
include training in nmedical determ nations and records, nediation
and |l egal issues pertaining to workers' conpensation
adj udi cation. Such training may be credited toward any
continuing | egal education requirenents.

8. No rule or portion of a rule pronul gated pursuant to the
authority of this section shall becone effective unless it has
been pronul gated pursuant to the provisions of chapter 536, RSM.

287.690. 1. [Prior to Decenber 31, 1993,] For the purpose

of providing for the expense of adm nistering this chapter and
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for the purpose set out in subsection 2 of this section, every
person, partnership, association, corporation, whether organized
under the laws of this or any other state or country, the state
of Mssouri, including any of its departnents, divisions,

agenci es, conm ssions, and boards or any political subdivisions
of the state who self-insure or hold thensel ves out to be any
part self-insured, conpany, mutual conpany, the parties to any
interindemity contract, or other plan or schene, and every ot her
i nsurance carrier, insuring enployers in this state against
liability for personal injuries to their enployees, or for death
caused thereby, under this chapter, shall pay, as provided in
this chapter, tax upon the net deposits, net prem uns or net
assessnents received, whether in cash or notes in this state, or
on account of business done in this state, for such insurance in
this state at the rate of two percent in lieu of all other taxes
on such net deposits, net prem uns or net assessnents, which
amount of taxes shall be assessed and coll ected as herein

provi ded. Begi nning Cctober 31, [1993] 2003, and every year
thereafter, the director of the division of workers' conpensation
shall estimate the amobunt of revenue required to admnister this
chapter and the director shall determne the rate of tax to be
paid in the follow ng cal endar year pursuant to this section
commencing wth the cal endar year beginning on January 1, [1994]
2004. | f the balance of the fund estimated to be on hand on

Decenber thirty-first of the year each tax rate determnation is
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made is | ess than one hundred [ten] percent of the previous
year's expenses plus any additional revenue required due to new
statutory requirenments given to the division by the general
assenbly, then the director shall inpose a tax not to exceed two
percent in lieu of all other taxes on net deposits, net prem uns
or net assessnents, rounded up to the nearest one-half of a

per cent age poi nt, which ampbunt of taxes shall be assessed and

coll ected as herein provided. For any year in which collections

fromthe maximumtwo percent tax rate are insufficient to neet

the fund bal ance requirenent of one hundred percent of the

previous vear's expenses, an audit shall be conducted by the

state auditor of the division of workers' conpensation. A report

of such audit shall be subnmitted to the speaker of the house of

representatives and the president pro tenpore of the senate upon

its conpletion. The net prem um equival ent for individual

sel f-insured enployers and any group of political subdivisions of
this state qualified to self-insure their liability pursuant to
this chapter as authorized by section 537.620, RSMo, shall be
based on average rate classifications calculated by the
departnent of insurance as taken frompremumrates filed by the
twenty i nsurance conpanies providing the greatest vol une of

wor kers' conpensation insurance coverage in this state. For

enpl oyers qualified to self-insure their liability pursuant to
this chapter, the rates filed by such group of enployers in

accordance with subsection 2 of section 287.280 shall be the net
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prem um equi valent. Every entity required to pay the tax inposed
pursuant to this section and section 287.730 shall be notified by
the division of workers' conpensation within ten cal endar days of
the date of the determ nation of the rate of tax to be inposed
for the following year. Net prem uns, net deposits or net
assessnents are defined as gross prem uns, gross deposits or
gross assessnents | ess cancel ed or returned prem uns, prem um
deposits or assessnents and | ess dividends or savings, actually
pai d or credited.

2. After January 1, 1994, the director of the division
shall make one or nore |loans to the M ssouri enployers mnutual
i nsurance conpany in an anpbunt not to exceed an aggregate anpunt
of five mllion dollars fromthe fund maintained to adm ni ster
this chapter for start-up funding and initial capitalization of
t he conpany. The board of the conpany shall make application to
the director for the |oans, stating the anount to be | oaned to
t he conpany. The | oans shall be for a termof five years and, at
the tine the application for such | oans is approved by the
director, shall bear interest at the annual rate based on the
rate for |inked deposit |oans as calcul ated by the state
treasurer pursuant to section 30.758, RSM.

287.715. 1. For the purpose of providing for revenue for
the second injury fund, every authorized self-insurer, and every
wor kers' conpensation policyhol der insured pursuant to the

provi sions of this chapter, shall be |liable for paynent of an
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annual surcharge in accordance with the provisions of this
section. The annual surcharge inposed under this section shal
apply to all workers' conpensation insurance policies and
sel f-insurance coverages which are witten or renewed on or after
April 26, 1988, including the state of M ssouri, including any of
its departnents, divisions, agencies, conm ssions, and boards or
any political subdivisions of the state who self-insure or hold
t hensel ves out to be any part self-insured. Notw thstanding any
law to the contrary, the surcharge inposed pursuant to this
section shall not apply to any reinsurance or retrocessional
transacti on.

2. [Prior to Decenber 31, 1993, the director of the
di vi sion of workers' conpensation shall estimate the anount of
benefits payable fromthe second injury fund during the ensuing
cal endar year, and shall calculate the total anmount of the annua
surcharge to be inposed during the ensuing cal endar year upon al
wor kers' conpensation hol ders and authorized self-insurers. The
anount of the annual surcharge to be inposed upon al
pol i cyhol ders and self-insurers shall equal the noneys estimated
by the director of the division of workers' conpensation to be
payabl e fromthe second injury fund during the cal endar year for
whi ch the annual surcharge is to be inposed, except that the
surcharge shall not exceed three percent of the policyholder's or
aut hori zed self-insurer's workers' conpensation net deposits, net

prem uns or net assessnents.] Beginning Cctober 31, [1993] 2003,
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and each year thereafter, the director of the division of

wor kers' conpensation shall estimate the anount of benefits
payabl e fromthe second injury fund during the ensuing cal endar
year and shall calculate the total amount of the annual surcharge

to be inposed during the ensuing cal endar year upon all workers

conpensati on policyhol ders and authorized self-insurers. The
anount of the annual surcharge percentage to be inposed upon each
pol i cyhol der and self-insured for the ensuing cal endar year
commencing wth the cal endar year beginning on January 1, [1994]
2004, shall be set at and cal cul ated agai nst a percentage, not to

exceed three percent, of the policyholder's or self-insured s

wor kers' conpensation net deposits, net prem uns, or net
assessnments for the previous policy year, rounded up to the
nearest one-half of a percentage point, that shall generate, as
nearly as possible, one hundred [ten] percent of the noneys
projected to be paid fromthe second injury fund in the ensuing
cal endar year, |ess any noneys contained in the fund at the end
of the previous cal endar year. All policyholders and
self-insurers shall be notified by the division of workers
conpensation wthin ten cal endar days of the determ nation of the
surcharge percent to be inposed for, and paid in, the follow ng

cal endar year. For any year in which collections fromthe

maxi mum three percent tax rate are insufficient to neet the fund

bal ance requirenent of one hundred percent of the previous year's

expenses, an audit shall be conducted by the state auditor of the
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di vision of workers' conpensation. A report of such audit shal

be submtted to the speaker of the house of representatives and

the president pro tenpore of the senate upon its conpletion. The

net prem um equi val ent for individual self-insured enployers and
any group of political subdivisions of this state qualified to
self-insure their liability pursuant to this chapter as

aut hori zed by section 537.620, RSMb, shall be based on average
rate classifications calculated by the departnent of insurance as
taken frompremumrates filed by the twenty insurance conpanies
provi ding the greatest volunme of workers' conpensation insurance
coverage in this state. For enployers qualified to self-insure
their liability pursuant to this chapter, the rates filed by such
group of enployers in accordance with subsection 2 of section
287. 280 shall be the net prem um equivalent. The director may
advance funds fromthe workers' conpensation fund to the second
injury fund if surcharge collections prove to be insufficient.
Any funds advanced fromthe workers' conpensation fund to the
second injury fund nust be reinbursed by the second injury fund
no |later than Decenber thirty-first of the year follow ng the
advance. The surcharge shall be collected from policyhol ders by
each insurer at the sane tine and in the sane manner that the
premumis collected, but no insurer or its agent shall be
entitled to any portion of the surcharge as a fee or conm ssion
for its collection. The surcharge is not subject to any taxes,

|i censes or fees.
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3. Al surcharge amounts inposed by this section shall be
paid to the Mssouri director of revenue and shall be deposited
to the credit of the second injury fund.

4. Such surcharge anounts shall be paid quarterly by
insurers and self-insurers, and insurers shall pay the anmounts
not later than the thirtieth day of the nonth follow ng the end

of the quarter in which the amount is received from

policyholders. |[If the director of the division of workers

conpensation fails to calculate the surcharge by the thirty-first

day of Cctober of any vear for the ensuing vear, any increase in

the surcharge ultinmately set by the director shall not be

effective for any cal endar quarter beginning |l ess than sixty days

fromthe date the director makes such determ nation

5. If a policyholder or self-insured fails to make paynent
of the surcharge or an insurer fails to make tinely transfer to
the director of revenue of surcharges actually collected from
policyhol ders, as required by this section, a penalty of one-half
of one percent of the surcharge unpaid, or untransferred, shal
be assessed against the liable policyhol der, self-insured or
insurer. Penalties assessed under this subsection shall be
collected in a civil action by a summary proceedi ng brought by
the director of the division of workers' conpensation.

287.800. Al of the provisions of this chapter shall be

[liberally] inpartially construed with a view to the public

wel fare, [and a substantial conpliance therewith shall be
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sufficient to give effect to rules, regulations, requirenents,
awards, orders or decisions of the division and the comm ssion,
and they shall not be declared inoperative, illegal or void for
any om ssion of a technical nature in respect thereto.] in order

to, in all cases arising thereunder, provide fairness for both

enpl oyees and enployers and to pronbte ever-increasi ng econonic

vitality and job retention for this state.

287. 803. 1. An enployee may elect to reject the provisions

of this chapter by reason such enployee is a nenber of a

reliqgious sect that is adherent of established tenets or teaching

wher eby nenbers are conscientiously opposed to the acceptance of

the benefits of any public or private insurance which nakes

paynents toward the costs of, or provided services for nedica

bills including benefits of any insurance system established by

the Federal Social Security Act, 42 U S.C. 301 et seq. The

enpl oyee shall subnmt a witten waiver of all benefits pursuant

to this chapter and an affidavit that he or she is a nenber of

said religious sect, attesting to the rejection of the benefits

of public or private insurance.

2. The waiver and affidavit required by subsection 1 of

this section shall be nade upon a formto be provided by the

di vi si on of workers' conpensati on.

3. An exception granted in reqgards to a specific enpl oyee

shall continue to be valid until such enpl oyee rescinds the prior

rejection of coverage or the enployee or sect ceases to neet the
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requi renents of subsection 1 of this section.

4. Any rescission shall be prospective in nature and shal

entitle the enployee only to such benefits that accrue on or

after the date the rescission formis received by the insurance

conpany.
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